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i. i ssu es presen ted 

A. Whether the elimination by defendant, Commissioner 
of Social Welfare, of shelter "exceptions" which enabled AUFC 
recipients with hardship circumstances to obtain AUFC shelter 
grants in excess of the applicable shelter maxima violated 
Section 402(a) (23), and regulations promulgated by the Unite! 
States Department of Health, Education and Welfare thereunder. 

B. Whether regulations promulgated and enforced by 
Defendant, Vermont Commissioner of Social Welfare, which set 
maxima on shelter allowances in the Aid to Weedy Families 
with Children (AUFC) Program which are more favorable to re¬ 
cipients in the State of Vermont, other than Chittenden County, 
than they are to recipients of Chittenden County violate the 
Social Security Act and regulations p -omulgated by the United 
States Department of Health, Education and Welfare thereunder. 

IL-_S TATEM ENT OF THE CASE 

A. Matu r e o f the Case 

1h is case involves an appeal from two judgments of 
the United States District Court for the District of Vermont 
on the conformity of three Vermont Aid to Needy Families 


1/ Defendant Appellee has cross-appealed on the issue of 
whether the elimination of fire insurance benefits as a 
special need item in the AUFC program violated Section 
402(a)(23) of the Social Security Act. Plaintiff-Appellant 
has not briefed this issue at this time but, pursuant 
to FRAP 28(c), will submit a reply brief addressing her¬ 
self to the issue. 
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I 

■ Wlth Children (ANFC) welfare policies and regulations with 

■ the Social Security Act and regulations promulgated there- 
H under * In her complaint, plaintiff presented constitutional 

claims requiring the convening of a three-judge court. How¬ 
ever, by stipulation, the parties agreed that the pendent 
statutory claims - now before this court - could be heard by 
a single judge prior to the convening of a three judge court. 
See Appendix at A-20. It is from the orders of the single 
judge that both parties have appealed. 

®• Course of Proceedings below 

On June 9, 1971, plaintiff, Therese Roberge, filed 
this class action on behalf of herself, her minor children and 
all person similarly situated, alleging that certain regula- 
tions^and policies issued and enforced by defendant, Joseph 
Betit - Commissioner of Social Welfare of the State of Ver¬ 
mont - denied plaintiffs equal protection of the laws and 
violated the Social Security Act, 42 U.S.C. 5 601 et seq. 
Plaintiff sought declaratory and injunctive relief, and, 
because regulations of state-wide applicability were being 
challenged, the convening of a three-judge district court 

under 28 U.S.C. 5 2281. Jurisdiction was based on 28 U.S.C. 

5 1343. 


- ur ing the course of this litigation Paul Philbrook 

replaced Joseph Betit as Commissioner of Social Welfare 
-he District Court, on stipulation of the parties allowed 

^ ilbr ° dk as "*■ 
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In her complaint. Plaintiff challenged three separate, 
but related, policies of Defendant in administering the Aid 
to Needy Families with Children (ANFC) Program. See Appendix 
at A-5. First, plaintiff challenged the dollar maxima imposed 
by the Vermont Department of Social Welfare on shelter grants 
for ANFC recipients in Chittenden County, Vermont. While 
these maxima are higher than for the remaindei of the State, 
plaintiff alleged that the maxima were not sufficiently 
higher to account for the differences in shelter costs between 
Chittenden County and the rest of the State of Vermont. Plain¬ 
tiff alleged that the failure to set rental maxima in accord¬ 
ance with actual cost differentials between Chittenden County 
ana the remainder of the State denied ANFC recipients equal 
protection of the laws under the 14th amendment to the United 
States Constitution and violated the Social Security Act, 

U.S.C. Z 601 et seq, and regulations promulgated thereunder. 

In her second challenge, plaintiff alleged that prior 
to November 1, 1970, she received a shelter "exception" where¬ 
by she was alloted ANFC shelter benefits above the applicable 
maximum b mse she paid rent over the maximum. She further 
alleged that all such "exceptions" were revoked by Defendant 
on November 1, 1970 - resulting in a decrease in the ANFC 
grant of plaintiff and other residents of Chittenden County - 
and that this deletion of exceptions denied her, and members 
of her class, equal protection of the laws and violated 
Section 402(a) (23) of the Social Security ?.ct, 42 U.S.C. 5 
602 (a) (23), and regulations adopted pursuant theret . 



In her third challenge, plaintiff alleged that prior 
tc November 1, 1970, she received a special ANFC allotment 
for fire insurance but that this allotment was revoked by 
Defendant on November 1, 1970 when fire insurance allotments 
were placed under the shelter maxima. She alleged that this 
action violated Section 402(a)(23) of the Social Security 
Act, 42 U.S.C. 5 602 (a) (23), and regulations enacted pursuant 
thereto. 

Defendant answered plaintiff's complaint by denying 
most of the relevant allegations. Defendant also moved to 
dismiss the action for failure tc state a claim on which re¬ 
lief could be granted, failure to exhaust state administrative 
and judicial remedies and lack rf jurisdiction. See Appendix 
at h-12. Subsequently, defendant indicated by letter to the 
cc urt that he would not pursue the jurisdictional defense 
and defendant has not since argued or briefed jurisdiction 
or exhaustion of State remedies. See Appendix at A-14. 

The district court issued an order allowing class 
action status and setting notice requirements. See Appendix 
atA-15. December 10, 1971, the- parties stipulated that the 

pendent statutory claims cruld be heard by a sinole judge 
before the convocation of a three-judge court. Sec Appendix 
at A-20. 

On March 8, 1972, plaintiff filed a Motion for Summary 
Judgment on all issues, together with various documents pro¬ 
duced in discovery. See Appendix at A-21. Defendant filed a 
counter motion fcr summary judgment on the intra state shelter 
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maxima differencial question ana resisted summary judgment 
on all other issues. See Appendix at A-31. On April 24, 

1972, the notions were heard before Circuit Judge James L. 
Oakes, sitting by designation, and, on the basis of the argu¬ 
ments •' t. . ■ documents and affidavits submitted, Judge 
Oakes on October 13, 1972 issued an opinion and order 
denying plaintiffs' rotions for summary judgment and granting 
defendant's motion on the issue of geographical differentia' 1 
in the AJFC shelter maxima. See Appendix at A-39. 

The action was then tried before District Judge 
Albert U. Coffrin on September 9, 1973. On May 9, 1974, 

Judge Cofirin issued an opinion finding that the deletion of 
shelter exceptions was not unlawful buc that the deletion of 
fire insurance grants violated Section 402 (a) (23) of the 

Social Security Act. Sec Appendix at A-60. On July 19,1974- 
Judge Coffrin issued a judgment order. See Appendix at A 75. 

On August 19, 1974, plaintiff filed a notice of 
appeal to this court appealing from Judge Oakes' order of 
October 23, 1972 and Judge Coffrin : s opinion of August 19, 
1974. Defendant filed a notice of appeal from the judgment 
oraer of 'July 19, 1974. 

C . Disposition of CourJ: below 

The opinions of Judge Oakes and Judge Coffrin, and 
the judgment order of Judge Coffrin, are not reported. They 
are reproduced in the Appendix at A-39. A-60, A-75. 
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D. Statement of Facts 

Facts relevant to the shelter exception and fire ins 
urance issues were found by Judge Coffrir in his opinion of 
May 9, 1974. See Appendix at A-60 through A-65. Appellant 
believes more, largely undisputed, facts arc relevant to the 
issues before this court and has therefore,, supplemented 
Judge Coffrin's findings in the following statement. 

Vermont participates in the Aid to Needy Families 
with Children Program (called Aid to Families with Depcndo'v.- 
Childrc-n (AFDC) or Aid to Dependent Children (ADC) in most 
states) under Title IV of the Social Security Act. Vermont 
like most states defines a standard ox need for AI7FC recipi¬ 
ents, dependent on family size and consisting of a number of 
components. Also like most states, Vermont has a standard of 
assistance payments, which for any component may or may not }>. 
equivalent to the standard of need. 

At all times material to this proceeding, Vermont’s 
AilFC standards of need and payment had throe main components. 
The first component covered so-called ’basic needs", that is 
rood, clothing, personal incidentals, fuel, utilities and 
chore r- vice. The need standard for these "basic needs" 
constituted an aggregate average varying only by family size 
and total number of persons in the household. For example, 
in 1970 the basic need standard for an assistance group of 
two persons in a household of two persons was $137 dollars 
and did not vary based upon individuals particular needs. 
Immediately prior to November 1, 1970, the Vermont Department 
or Social Welfare paid 89.5% of the basic need standard to 
recipients. On November 1, 1970, the payment standard was 



raise! tc 1C0T of basic no ad. Sea 1'laintirf s Ux. 1 

(Uppandix of Inhibits at 3) . 

L second cc: pcnant of the ever a 11 Verrent "i. need 
standard ccvored the ccst cf shelter. In 19C6 . the stare’.are 
of near vias eauivalent to vhat the individual pail *r.r shelter 
Sea Plaintiff's Lx. I c. 3 (.UpT\ondix of Inhibits at *• 21) . 

On July 11, 19 C7 ■ raxira v:are added to the shelter nao ' 1 
standards which had the effect of sett in*; the vriar Hr. it 
on v.'hat shelter cost the Lepercrent of Social l elf are vculd. 
recognize. Sea Id. Up until l ay 1. 19 70,. the shelte~ 
naxira on rents were as follows 


.*? urmsn.x 


i ,r*y ***. Mr c 


si: com 

•# *v 


no 
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170 

n.etial 

between Chittenden 

County and 

State 

of Verrcnt because 

surveys sh 

. cuntv 

rents vere higher. 

See Flair 


■> r :r 


ics. d 5 (..ppen ix of I nhibits at .V 22 . V 23). 


On bay 

1. 1970 

• in r r - 1 

^ y 

to eer ily 

lit! r. 

402(a) (23) 

colei 

Security 

F.ct 

J . 

r .C. f c r 

3(a)(22) 

.. the Depart 

. ccial 

U elf are 

undatet 

th 

e shelter 

r.axira 

tr reflect 


increases in shelter costs t»-*eon the Sr>rir rf 1997 fn d 
the Corine cf 19G9. The shelter xfixina vere raised a."'*'—r - i- 
irately 3.59 to SICK (unfurnished) ard $124 (furnished) in the 
re: Binder of the State See Joint rrcnosal fer Findings of 
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3/ 

Fact, iio. 9 (March 7, 1974). 


The payment standard fcr shelter is identical to the 
need standard except possibly for the effect of exceptions 

i/ 

as discussed below. 

In certain instances prior to l.'ovomber 1, 1970 , th^ 
Department of Social Me If are allowed payments fcr shelter 
above the applicable maxima by use of shelter 'exceptions.' 
The parties arc in dispute as to whether such 'exceptions' 
arc properly part of the need standard cr represent p-yreriLr 
in excess of the need standard. However characterised, 
the exceptions’ were granted by the Director cf Family Ser¬ 
vices of the Vermont Department of Social MeIfare on a shewin 
cf financial or social hardship. See Joint Proposal for 
Findings of Fact, lies. 12-14 (March 7, 1974). A majority 
of shelter exceptions requested, were granted. IcL , do. 15. 

On Movomber 1, 1970, shelter exceptions Were d.eleted. 
for new and. existing AMFC cases. There v/as nc corresponding 
increase in the AliFC shelter maxima. As a result, a number 
cf AI7FC cases were closed because outside income exceeded 
the* Al'FC payment schedule without the shelter *.xceptic-n. See 


3/ ftt trial. Judge Coffrin requests the parties to submit 
a joint proposal for findings of fact, to simplify the 
issues and show where the parties agreed and disagreed, 
hot all jointly proposed findings were adopted, by 
Judge Coffrin since many were net relevant to his theory 
of the case. The joint prcpcsols agreed upon are, 
however, essentially stipulations of fact and. are 
referenced in this statement of facts. 

4/ For a discussion of a similar system cf paying* shelter 
costs in an y\FDC program see Rose Hi v. Affleck, 373 
F. Supp. 36 (D.R.I. 1974) . 
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Transcript p. lf.7 (Testimony of Trt h. Smith). 

h thir r1 component of V 2 n:cnt ! s overall AL.FC need 
standard is specia.l needs, including such iters as twlopht.no, 
schc.ol trr.nspc rta.tion and. here repairs. Cno iter of special 
need included prior tc Lovemker 1, 1970 war fire insurance - 
do fined as f -11 ov?s : 

Current cost of fire insurance, including 
coverage for smoko damages, cr househcId 
contents. 

Vt. Family Services ITanual, f 7211.31(2), in Plaintiff's 
Lx. bo. 2 (.Appendix of Exhibits at A-18) . This iter was part i 
th>, nee-"' an ' 1 payrent stand ard irr spectivo cd the amount paid 
by a recipient for shelter. Sea Find.in - s of fact lie. 13, 
Appendix at 3.-63. 

On Lovoricr 1, 1070, defendant change*. the treatment 
cf fire insurance by removin'; - it as a special n-_od iter and 
placing it into the shelter standard subject tc th«_ proc.xistin- 
shelter n.axima. See Findings of Fact Lc . 13, r.pcendi:-: at 
A -6 -. 3.s a result, fire insurance payments v.xr. allowed 

only if the recipient's shelter allotment v.r.s r.ct up tc 
the applicable maximum and ti n cr.ly tc tlx .,:-t .r.t that th_ 
combine^ c st of shelter and fire insurance did r.ct e:c.:c’ 
the shelter maximum. Id. despite the inclusion of a. net? iter 
into the shelter component, the sh Iter maxima were not up- 
V7?rdly adjusted t reflect the cost of this iter . Id_. , l.o. 

16 . 

•\t the- same.' tiro as fir . insurance was subjects-' to 
the shelter maxima, all other special need iters wore 'ratable 
reduced 1002 - that is. eliminated. Subsequently, the 
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Department rf Social relfar, averaged the costs of all dole tot’ 
special ncoc’ itcr.s accrcss the .lo recipient cas-.-lond at 
• : 2 ‘ 1 8 nor recipient and included this in the basic no .- 1 
standard. Id*. Eos. 10 . l r j. '’ire insurance was include'" 
in tnis average- at $. 16 but because of rce.ndim tc. .',> 2.00 
per recipient did net result in any increase in the basic 
need standard. Id., lies. 20, 21. 

There arc various comparisons in evidence that shew 
th:j impact of the deletion cf shelter axe. ptions r. n d f± r 
insurance in relation tc. all or part cf the hl^r pr^rr- 
Immediately prior to bevenbor 1 , 1570, -1.2 ? j of all . j.fc coo . s 
including a shelter conponcnt had shelter exceptions. See 
i CS - 2 3 - In Chittenden Count” P.2 of all cases h-vin<~ 

shelter grants had cxcepti- ns immediately nricr to :: 0 v,ri:.r 
1 ' 1970 • — Shelter exceptions cor oris . 50 of all 

hi.FC, expenditures statewide and 1.62 cf r 11 shc.lt r e::rendi- 
tur^s. It\, los. 5,6. In Chittenden County, th . ” v/,.ro 1 22. 
of all 7.1-FC e-yponditur .s and about 3° of all 7. ”c sh It'~ 
expenditures. Id. , lies. 7, C . 

150 7-1 ‘FC recipient families had shelter exceptions 
in Goto, -r . 1070 cf these, 77 were in Chittenden County. 
Defendant s Exhibit ' (Appendix of Exhibits at 
^.l.e u A.rc.r e unt of each shelter exception was $23.61 
p.,r month. See Transcript p. 1C5. hvornred across ell 
m w recipients (as istinguished. from, recipient families) 
in the State, the cost of shelter exceptions was $.28 per 
recipient per month, defendant's Exhibit L (Appendix of 
Lx.hikits at 7 - 37 ). 
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-he update in shelter rmxir n from the Spring c.f 1967 
to the Sprint of 1969 to cornel;’ v’ith f 'C? (a) (23) of the Scci. 
7ecurity Pet cost the r;,-nartsurt of Social Welfare :)2.. r >50 
P- r month in increased shelter payments. See Dofon ;.->r.t's 
—>.. o (/.ppcnclix of Exhibits a.t . .-35) . the savings tc th- 
Department cf Social I’clfaro r rur the deletion c r shv.lt r 
exceptions was S3 754 P _. r r'.cnth . fee Id. 

Trier to Hovcrbor 1. 1970 ICh of the ;;: 7 C cas...V ad 
received an allotment Or fire insurance. See rindincs of 
Fact .'c. 1*. (■ ppondix at .--Go) . The avera/e amourt per case 
v/as $5.50. Geo Def eneant s x, T (hopendi y. Fxhih its at 

* O Q \ 

-- JO J m 


T Inintiff, Vheroso P.r.bc rpc, v/as a recipient of d.;:rc 
during 1970 for herself mv’ her minor children. Turin.- thr- 


ycar she paid rent of C123 per " nth and fire ir.surrnc • p,v- 
r. iur.s of approximately $63 per year. See Findings of Fact, 
..os. 1, 12 (. npenc ix at ..-61, i.— 63) . Prior to i.ovorebcr 1, 
1970, plaintiff, pursuant Lo a shelter exception, r..c_iv 
an dC shelter grant cf v 125 per month and a fire ins irrvc 
grant cf $•! per month. Id. g n do ve-rbe*- 1. 15 70, 
plainti .. 's shelter grant -as reduced tc SICK per renth (the 
applicable ma.xir.ur) and her fir..* insurance allotment —as 
eliminated. Id., ,.os. 1]. 17 


iii. Am;: titt 

The I lirin ation by Defendant rf Shelter 1 Exceptions In 
5-'.hc /di re l r op r am yic.latccl_Spction__h?2_( a) (2 3|_ of the f ocia l 
Sc - Ct , 42 U .S.C. 5_602 (a) (23) , an d Ropulations Pre- 
mu lgated_Thereunder. 
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1. Th e Polic y b ehind 9 4C 2 ( a) (23) cd the Social 

prohiLit s purine _b_ a. fit_ lorv.is whil. m. r.int aininc 
co 11ar_ r.a::ira . 

Section 402 (a) (2?) of the Social Security Pet, 42 

U.S.C. : 502 (a) (23) aun&S: 

[ t] hat by Ju _ 1, 1969, the amounts used 
by the State to do to mine the need? of 
individuals will have been adjusted to 
reflect fully chances in living costs 
sinco such amounts were established, and 
any ma.ximuns that the State irncses 
on th.- amount of aid pai^ tc families 
will have boon propcrtic na.lly adjusted. 

-ho statute is divisablu into two ports, eech describin'" a 

separate function tho state must perform to its pre-rar 

by July 1, 1969. First, tho State must adjust tho or cunts 

used to determine the need of recipients to reflect update-' 

cost of livinc inf ices. Second , tho Stte must proportionally 

adjust maxima on payment. 


In Ros acto v. Vym«an, 39? i:. s. 39 7 (1?70) , the Supra- 
Court ascribed two different nvrpccos to the two components 
of ? 402(a) (23). Fosrdo involved the comnliar.c. of :v ?7 York's 
hFPC procrar with r 402 (a) (23). ,ov York's orocrar like 
Vermont , oac. a basic need. standard r lory* **ith special need 
iters available to those who had the individual need, raiment' 
in How York were ostensibly set at 100? of need, however, in 
19C9, the whole need and prv ort determination was radically 
altered ; special needs were dropper and maxima impose’ on 
payment levels. 


In analyzin'; the *.ow York procrar. the Court separated 
the need statements expressed in avurace dollar amounts from 
the payment maxima. Yho effect of 9 402 (a) (23), the Court 
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cunts 



hclc, was to require .an update cf the cvr.rnr c dollar nr 
rs ? ‘ n expression cf need hut the stat ecu!:* take a '• ratable 
roc i cticr from tho need levels in sotting payment levels. 
xhe main effect of " /102(a) (23) v:s to require a truthful, 
updt.tef. statement Oi necci so tue.t the political impact of an’' 
ifferontial between need and payment would be apn-.r^r.t. 

oho effect of C 602(a)(23) c.n payment maxima ”~s four' 
to bo different. Vhesa, th_ Court found, had to b,. vnw'rt- •>* 
'2P. s f.‘ ly _ v/ith no ratable reduction possible - because 


[TJy iroosing on these states th-t desire 
tc maintain 1 na>:iruns' th< rocuiromont c r 
an appropriate adjustment. Congress has 
introduced an incentive- to abandon a ^lat 
maximum, system, thereby encouraqinu 
these states desirous of ccnta.ininr their 
V/C-Ifa.ro budget to shift tc a percentage 

ays to: _ that will i .ore uquitaMv 
apportion these funds in fact allocated 
for welfare anc also more accurately re¬ 


flect the- real m: 


>ur^ cf nub lie assi: 


ta.rco heirg given. 

397 r \ r- . at. 613-1'. in short, the Congressional purnose is, 

not to aliov; cutting of cost through dollar m-”i 

‘ ** • ’ * -' *- / 

dollar maxima once updated under f '02(a)(23) rust r rain at 


least at the updated level. p 0 . 


e . c;. 


lv 


a ray’ r v . Schmidt, 


317 F. F-op. 1927 (:\L. 'is. 19 79) . DiZICl , Stmt- Letter at 
5 (Get. 17.. 1969) (copy attached as Lppondim r., infra). 

The fev; lov„r court r-r s that have dealt v/ith dollar 
maxima a* ter Los ado have emphasized the strorx state- >nt of 
Congressional purpose. In L_l*/?radc_ v. C dvr if t, 317 r. yr- . 
1027 (W.D. "is. 1970), the court was faced v/ith the iroosition 


nxina after July 1, 1969 (v'here there had beer, none b. fore) 


v/ith the eff;ct of n-rino ben c it levels. Kotir.r that a stat. 
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its payments down. In light of tl'.is in¬ 
tended effect of £ 'IP2(a)(23), it world 
follov/ that if a state elects after Jul” 
1, 1369 , for the first tiro to impose a 
maximum, as risconsin has electee to dr 
the ncv’ly initiated maximum may not have 
the effect of redv.cinn the earlier level 
of actual benefits. 


The Congressional intent was to discourum 
maximums not to provide a.r. incentive for 
their adoption. 

317 F. Supp. at 1036-37. See also r. lvar^ cio v. _Sch; .i. t, 309 
F. Supp. -:-:i ( T; .D. V’is. 1971). 

In Utah T: elfare "’ights. Organization v. Linds_av_, 311 
F. Supp. 29 •' (D. Utah l r 70), the c endant had s..t maxim 
and properly updated than but had taken a. non-ure.ctad per¬ 
cent ace reduction fror the maxima. In light of the strong 
non. rosetonal purpose against allowing benefits ta be cared 
while the state continues a rnrirvur syst. *• th< court held 
that tha ocrcentar c reduction of a maximum violated S.ction 
402(a)(23). 

Plaintiff subrits that the strong policy statement 
expressed in Rosado controls the disposition of this cas. . 

In lav of 197C, defendant perferred the f) "■02(a) (22) mandated 
up hat..- of shelter maxima to reflect increases in cost of 
shelter from the Spring of 1307 (when the mxira v/cre imosod) 
to the Spring of 1903 . See Plaintiff's Lx. _.o. 5 (Appendix 
of Lxhibits at A-23) . 
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and rv.st’ltod ir. incrcrscr’ 


Che finds to came to 3.59 
expenditures of $2,650 p_r month in sh lt._r costs. Foe ItM 
Defendant's exhibit B (Appendix of exhibits at 7.-35). On 
- over±\_r 1, 1970, defendant deleted all shelter exc ptiona 
in the -MFC prog ran - there ’./are 153 such oxcontions of 
average amount of $23.61 per month. See transcript P. 195. 
dhc savings to the Vermont Deo a trr.ent o f Social V'el'are 
from deletion of shelter exception was $3,75 per month. 

Gee Defendant's exhibit B (Appendix of Exhibits at A-35) . 

Thus, in effect, bv deleting shelter exceptions 
defendant has rolled bach th fiscal impact of the 
r 102(a)(23)- mandated update in shelter maxima. In 
doing so. he has violated the purpose of r 102 (a) (23) and., 
therefore, the section itself. Without getting into more 
'..tailed analysis, plaintiffs submit th-t the paring of ben 
levels accomplished is unlawful per sa. 

2. Shelter Exceptions wore part o r the Vermont 
7..TC Shelter maxima. 

The literal wording of f 402 (a) (23) rac vires pro¬ 
portional adjustment and maintenance only of maxirums 
that the State imposes on the amount of a.i 1 raid to 
families ... . Chile appellant s , -’- i ~its that in vie’.*: of 
the clear Congressional purpose as explained, in ’o sad o, 
the deletion of shelter exc?pticn is clearly covered, 
appellee has argued that shelter exceptions were not part 
of the rental maxima and their deletion was not a redaction 
in the shelter naxirn. 

In his opinion of October l' 1 , 19 72. Judge Oabes 

found - 
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Defendant's own affiant alleges that one 
of his responsibilities hearing on rental 
exceptions v;as 1 the formulation are inter¬ 
pretation of regulations and policies to 
deal with, recues ts. (Affidavit of Vasili 
L. Bellini). This is persuasive evidence 
th.at there were overall policy guidelines 
to deal with exception requests and that 
they were not left solely to the discretion c r 
individual welfare officials. 

But even if exceptions v:ere total ly at 
administrative discretion there would be strong 
policy reasons to hold they were still part 
of the rental maximum?.. One of the ereat 
complaints poor people have about the welfare 
systar is the arbitrariness of some of its 
administrators. ... 'Jo allow benefits 
granted to a significant number of Ai.'T 
recipients to be eliminated because no 
administrative standards existed to deter¬ 
mine who received them would bo to oncorrac-c 
states to adopt standardless nrocrams and 
eliminate them with financial impunitv 
everytime welfare budmet cuts were required 
by internal state politics. Thus, the scope 
of opportunity for arbitrariness on the mart 
of the welfare officials might bo increased. 

Appendix at h- 55, A-55 . Judge Coffrin found that shelter 

exceptions wore part of the standard of need. Apnondix at 


The question of whether exceptions vers a part of 
the shelter maxima involves, at best, theoretical concepts 
with almost no relevance to any practical consccuenc s. 

The only possible conseouenco of asserting sl.eltci exceptions 
were not part of the maxima is that such exceptions 
could not Lo used to establish ' PC eligibility or to 
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■ c- 

continue eligibility. ' nowhere in the roguTatrons of 

the Vermont Denartrent of Cociri * olfaxi 13 such i policy 

6 / 

stated. The administrator? who testified at the herring 

5/ The’ Jbiht~iror>osaTs for Findings of Fret 'o. 17 
contained a hypothetical to demonstrate v:hct is meant 
bv using shelter exceptions to establish eligibility: 

h Chittenden County family has basic 
needs of $250 per month and pays $150 
per month for rental of an unfurnished 
apartment so that if the farilv is eligible^ 
for AbFC and has no outside income, it wou.V 
receive a grant of $35f ( ;250 arm •.< 10 A 
shelter maximum), however, that family h: » 
outside unearned, incorc of $360 per month. 

If a shelter execution can be used to 
establish initial eligibility, txe recipient: 
could apply for A. FT anc. recite st a shelter 
exception at the same time. If tin- shelter 
exception is Granted, th— ^ar ily would, oe 
found eligible. 

Use of the hypothetical, v/ith some variation, er. or s-r' >• ■- 
the use of a shelter exception for continuing eligibility. 
..ssuno the same family has no unearned income at tine o: 
application and is given a shelter exception. Thereafter, 
if the family receives unearned income of $360 r^r rontr 
and shelter exceptions can jm. used to support continuing 
eligibility, the family would remain eligible. Dther-.u to, 
they v.'ould. be cut off. 

6/ The applicable regulations prior to i ovoid -r 1, U70 


Recurring shelter i-'cycnsc for maim ininr 
a home is included as pric up to t.uc li. its 
indicatod 

• • • 

Exceptions to the above r.aximums in snecial 
circumstances r:ay be 1 owo ( wii.h esc 

approval of the Director of Family Services. 

Plaintiff 1 s Exhibit ho. 2 (appendix of Exhibits at L-1 
f.ftcr bovember 1, 1970. shelter exceptions were ccntin 
in the companion Aid to the ..god, ulino anc: Uisnbl..e ( 
Proorar*- The applicable reculetions stated under the 
homeing - heed Standards - household or housing Unit 

In unusual circumstances the corrissioner 
may mabe whatever modifications of the ... 
shelter standards as he deems necessary 
for a particular case in the l A-hL program. 

Familv Services Policy ‘ie.nual 7 2211 in Flrintii-f s Ex 
1 (Appendix of Exhibits at. A -5) . 


J 


hibit 
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in this notion each hoc 1 different views on the use 
shelter exceptions to establish initial or continuing 

y 

elioibility . In practice- shelter cxccotions had been 


7/ The Director of Far.ily Services in 1070, Vasili 
Bellini, testified that shelter executions could bo 
used for continuing but not initial eligibility. So.. 
Transcript pp. 52-5G. The Assistant Director of Family 
Services in 1070, Bert Smith, testified that shelter 
exceptions could bo used for neither continuing nor 
initial eligibility. Transcript po. 160, 105-6. The 
Burlington District Director in 1570, Perry Kinsley, 
testified that shelter exceptions could be used to 
establish cither continuing or initial eligihiiit” 
Transcript pp. 73-01. 

rT ith respect to Hr. Bellini’s testimony, the Gcci~ , l 
Security Act does not authorize different standard 
for initial and continuing eligibility. Doth r ust 
bo based on need. See f-5 C.F.”. r 233.20(a) (23) (viii) . 

There were more contradictions in the testimony th~r> 
the above. 'r. Smith testified that the principle 
that shelter exceptions vrere not cart of the shelter 
need standard v.’as inherent in the word exception' . 
Transcript po. 10f-05. Yet, non-rocurrinc special 
needs, which were part of the need standard, wore 
often to mod exceptions and reguested cn a for- 
called recuest for an exception . Fe< Transcript 

...... r.p_no 

PP . j j 3J . 

The Vermont Department of Social Welfare is subject 
to the Vermont Administrative 'roceduros Act. 3 V.S.A. 
f C01 et seq. , and none of i ts policies are effective* 
r.nless promulgated as rules under the Act. Be 3 
V.S.I.. Z 802 (b). Thus, the unwritten understandings 
of administrators are not lav? or policy but merely show 
how the Til FC program i.my h are operated . 


used to continue eligibility since r -ci^icr.ts '.;rrc cut-off 
in 1970 ns a result of the d* 1, ficn of oxcur ti cr.s. Eoo 


Transcript p. 127. 

Ivon if shelter excentions had not in practice bc-n 
used for initial or continuin'" eligibility, they still 


should be considered part of th. ra::ir.a. The shelter r.-.xir r 
nrc the Vernont shelter need standard. T>. : Tra.rr.crirt 
47-8. if shelter exceptions a.- not part of th shelter 


r.a.xira, they were pnyr nts in excess of need. 


;;ee 


:r„ e«. 


pp. 48. Yet, under 
for and payments in 
need. See parotti v 
Federal matching is 


the Social Security ct, eligibility 
the 7u.Fl procrar rust K based on 
. white, “ 42 F. Cupo. 323 (e. Conn, 
not available for payr ' r.ts in excess 


1972) 


of need . 


A 


rj 


233. ?.r' (a.) ( 3) (viii) 


23 3 


20(b) '2) 


(3) . Since shelter exceptions were made with f ■ b rally 
assisted funds, one must b.li. vj that shelf. _r exceptions 
had been granted i 1 l.oonlly to accept a.pnollcc : s conclusion 
that aycent.ions v;er.j not p*rt of the ra.xira. 

.hopeHart sub: its that »3 thoi'gh th» technical 
analysis superstad by ar>n lice leads to the conclusion 
that shelter exceptions v/er a -rt o r th. sin.Iter r.axira- 
this analysis is unnecessary. She rare C act that the 
fiscal iroact o r elir j.natir.~ shelter exceptions was to 
r.oro than wine out the c /"02(a) (23) randa.ted sh -Iter update 
shov/s that shelter exceptions were part of the i axir a for 
purposes of r 402(a) (23). Any other r..rult would allow 
paring of benefits in tin context of a naxi..ur.. systrr . 
exactly what C / 02 (r.) (2?) was intended to prevent. 
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3. The Ove rall Cicnif ica. u.ce of Shelter 
Lxcept ions is irrelevant. If relevant, shelter exceptions 
v?gre a sic nif icant part of the A Proprar 

- n nis opinion of i .ay 9 • 19 7' , Ju'^pe Coffrir n hraso' 
the question before hir as ‘whether the shelter exception 
proarar. eiirinated by the uepartrent of Social r elfare on 
i.overber 1. 19 70 v’as a sinnificant or insimif icant part cf 
\ err.ont s Ai.FC proqrar . See Opinion and Conclusions c ~ 

Law (Appendix at A— C5, A—Of ) . In ohrasino this cv.tasticn, 
the court relied upon the lancv.ape of Aosac'o cealinc with 
the elirination of special noc s. The court fr^’r."' ic' 
horh’s elirination of special nev'r to be unlawful because 
particular item such as lauiu rv. telephones had. former!” 
.seen deemed essential ev . e\.' .or]', and were considered 
rece.lar r&currinp expenses to a significant nur her of l.o t : 
York City v.’elfare recipients. 397 i. s. at 412. Usinc; 
tnis approach, the lower court in this case held that since 
only <• .2 o f "orront '.AFC recipient families had shelter 
c. ceptions, the elivination. o . exceptions v?as s*'f’’isior*tl 1 ’ 
insicniticant or he rinir:is sc as tc be out.si' V ti■ ■■» 
operative scope of section '(GT. (a) (23) as corrtruoc in 
Aosaoo. Pee Ooinion and. Conclusions of Law ("prendix at 

a •:?). 

Appellants submit that the lower court's approach 
v.as erroneous. The emoted lane vane from hosado dealt v;iti 
che delation of an iter' of noec without avcra<"ir*cj it into 
basic needs, and nut reduction of a raxirun. in essence, 
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the lower court treated shelter exceptions as a separate 
special need iter wholly unr-’atr to shelter or the 
shelter r.axira. "wever, as derx - st rated surra ar* found 
oy Judea ''abas . exceptions w err part of the shelter na.xir a 
and had to be treated as such. 

Vhile Rosado allows the deletion of ir.sicnif icar.t 

special need items fror the overall need standard, it nc .. 

where autnonzes reducing maxima ever, to ar i nsienidcart 

degree. The only other court to consider the isse.,- h.^d 

in dealing with a payment maximum on a special need iter . 

[T]o comply with the statute defendant 
must increase that maxirur the cost- 
of-living increase that occurred between 

o he ior^ S th .f na: ’ ir V r v;cs 30 end January 
- ; iJCi. Inc possible insignificance of 
the amount involved dees not na.ha the 
statutory mandate anv Jess compel line; 

Alvarado v.Schmidt, 36- P. S« rr . 447, 455 (' .r. is . 1-74). 

* his conclusion certainly folio’s from the statutory 

p..rpos. that states will suffer a financial p r.aitv fror 

maintenance of a maximum system. If the delation o. r 

shelter exceptions can be found irsi-rificant t; en it 

"cllovs that the state coul*' reduce the shelter maxima 


8/ '.'hile relying rer.crallv on 
for his holdinr. Judge Coffrin 
of Johnson v. hhito, 353 F. Sr 
2 per cent deviation was do 
dealt with an issue- entirely d 
a maximum i r . this case or the 
i n Josado. Johnson involved + 
of a 23 na.roin of error in the 
no precedential value for the 
over, the state in Johnson hac 
in coina to an averac*e svstem. 


t;.e Jos ado test of sir-mi f icanc 
also^ depended iron th hold in 
?p. ^9 (3; Corn. 1^72) that a 
■ inim is . Johnson , however, 
ifferent from the reduction o r 
divination of a special need 
n.e statistical sicnificance 
av.racing process. It is of 
issues in this case, her*.-- 
averaged ir. shelter exception? 
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themselves as long as the impact if no greater. In tms 
case., the lov;cr court's holding ' cvId authorize a cut in 
the shelter maxima of ’-roll c'^ r 3.f r . 

liven if the sign .ricanco of the dilotion o" shelter 
exceptions to the overall 24. FC program is relevant, the 
deletion should be found significant. In determining the 
significance of shelter exceptions the court bnlov* 


concluded that the relevant "v 
to compare the nurher of cases 
with the ..ntirc AAFC caseload, 
appellants subir.it that at leas 
significance are rorc consiste: 
0 402(a) (23), and that the use 
significance. 

Appellants submit that 
significance of deletion of sh 
here, a maxima is effectively 
the fiscal main to the state o 
loss from updating the maximum 
test allows the court to evalu 
in the light of th.j con r *r'ssio 
states for maintaining payment 
into the comparisons other itc 
a maximum. As indicated in do 
such a comparison clearly she' 
through deletion of shelter ex 
back thi i 402(a) (23) mandated 


jthodology in this case is 
receiving shelter exception 
For reasons stated b.lorn, 

; two other tests c c 
it with the purposes of 
of the Court!s test shows 

t! r est valid, tent of the- 
alter exceptions - where, as 
being r-. ducod - is to cor pare 
f the relation to the fiscal 
under ~ 402 (a) (23). Phis 
ate defendant s action directly 
r.al purpose of penalising 
r axir a and does not introduce 
rs of need not subject to 
ction 1 of this argw or.t, 
s significance since the state . 
captions, has r.or^.. than rolled, 
update in shelter standards. 
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,\ sjcom' test cicnificrr.ee is to Ieoh at tr.e 
effect of deletion o" exc-oticr." ror tea u.io c.i 
recipients who had exceptions. This qualitative approach 
has been used in ^ocjr_Islanc_Fair_.V^ar. I^qhts Or^ v_. 
Department of_Spcial and Rehabi1itatiyo_Scrv ics , 323 
F . supp. 860 (D.u.i. 1371) and referenced with approval 

in a number of other cases. Fee., c.cj., v. 

373 F. Supp. 36 (D.R.I- 1?76). A]^r£^o^._J Christ, 3Ci 
F. Supp. 667 (r.D. T ’is. 137 - Fhocl- lslnn< !t. ir ' --- 

Rights Orq . involved the ngyrogation of certain social 
need iters into an emergency assistance allow ! * ce - * lr ~ 
extensive now restrictions on the availability of the it 

The court noted 

Rdmttodlv what the State of Fhc.ce Is Ian 
has done h.r- is less drastic [than 
•'Urination of sp cinl nceosj , but .o^ o 
hold that : 602 (a) (23) is violate^ by 
substantial - It-ration ir. to content o ; 
the’ standard of need... . hl.e ir pc-^i 
of restrictive core itiors car b.- < 

effective as the total elimination o" 
itons in achieving tiu_ result hclc. 
irporr.issable in Fosr.c o. 


>9 r* 


Dunn. at 867. 


court, than held 


hi.is court's position is that. .aver, 
-'port from the particular iters 
re 'err :d to above the site's 
adoption of that pro«i:r.r in livu o, 
certain forner special noec.s iter 
violates : 602 (a) (23), because it 
constitutes a substartl-'l reduction 

in the content of the stannary oj .. 

• i,. r 7 *4 ir' tr of 1 c Isl^n •. 

as previous lr *.n^c — j 

'’h< r^as recipients vrcrc nru’icusr.' 
entitled to payments for household 
furnishings and eauinront, indebtedness 
rnd novinc- expenses as r ■ ']• <- » “ ; - 

availability o f assistance -or thos^ 
needs has been curtailed severely. 


<&• 


329 F. Supp. at 870 
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This court, hrs, at least inferentially, adopted a 
Qualitative approach to sigi.ificrnc. In P.osad o v . Vypan, 

/*,37 p.2d 619 (2d Cir. 1270, aff 1 d , 402 U.f. 901 (1271) 
(appeal after the rerand fror the Supreme Court's original 
opinion) , How York argued that certain special needs - far 
exarole, diaper service, handicap allowance and gui-'c 
fees - were insicnificant and could be olirinnted. This 
court rejected that argument holding, instead, that i r an 
iter, were provided in 1968, it was incumbent upon the State 
to show sore change in necessity to justify elimination. 

The use of a Qualitative approach clearly demons- 
tratos significance in this case. TO court need go no 
further than the Statement of Defendant (then Deputy 
Corr issionor) to T *Pi in arguinc that Vermont n e.c! ne t up¬ 
date' sbi.lt .r standards 

As our plan material indicates ... we 
provision for exception to our sh .Iter 
maximum . Tdith that s a C at '’ valve availabl 
to cover the hardship case, I s:e no reason 
why wo should be requ ir ed to ircr sase the 
shelter maxinurs. 'During calendar 1222 
our rocon’s show that in only 52 cr.s^s 
ws it necessary to grant a.n exception to 
our shelter raxlrur. Cur averaco monthly 
caseload during this tire period v 7 as 
approximately 3,°90 farili s. 

Plaintiff's Exhibit ho. 5 (Appendi> of exhibits at A 32). 

who standard for granting shelter exceptions was financial 

or social hardship. See Joint Proposal for Findings of 

Pact ho. 14 (Parch 17, 1274). It is difficult to ccrceiv 

of a.n item rora significant to recipients than one irt nde 
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2 / 

to clir’inato hardships. 

Direct!. relevant to si r.i r ic-ar c as this court 
found in Rosado, is n cor r--risen o r th no-cd for an iter 
before and after th operative date of Z 402(a)(23). 

Surveys in evidence in this action show a steady incr.are 
in shelter costs fror 1967 or - rr : , thus, an incr .e s in 
reliance- on the shelter exception policy See Plaintiff : a 
exhibit 1'cs. 4, 5 (Appendix o r Exhibits at * 22. 7.-23). 

the 55 cr.s^s cited by Defendant in his letter to I'."' had 
nearly tripled to 150 cases in October of 1970 - on v._ ar 
later. See Defendant's Inhibit A (7 pp cncl ix of Inhibits 
at 7.-34). Pv 1970, the average shelter ere, .n tier v;~s up 
to 623.61 - aor than 200 nbov the star^ar' 1 . See .’rans'-ri-'t 
p. 105. 

7. third pcthod of establishing significance is tc 
loot to nur\.rical or fiscal irpact in a. rarn. r similar to 
that adopted by the lc.**or court. Absent a clear r. a nine 
for the tern significant , any cor par is on nroc.ss "ust b 
done in the licht of other proceccrts. ‘..’h. record ir. this 
case shov.'s th~t 5' of all recipi ntr havinc shelter costs 
ha- exceptions (03, in Chittenden County), '.nil. thnurbi.r 
of persons having the various special needs involve-’ in other 
cases is not stated in tiro coinions it can be inferred th.-t 

9/ 1 he irportance of sh< Iter e::c. ptions h-’s been not d 
h-y another court. In Idytcnlf v. Cv/nnh, 29^ F. fupp. 

26C (h.3). Ill. 1967) , t!i court van faced vrith a.n ecu a 3 
protection challenge to the Illinois sh Iter ra.rirn. Vhe 
court found that the rental rnyira vaould. lx arhitrarv, 
discrir inatory and thus unconstitutional if it v/ere not 
f or the exception nro'hfcion. 
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more persons her! shelter execrations than handicap allowances 
or guide foes i r. lev; Yor 1 * (Rosado " r . ’Ty. an, >'.?! r. 2-.* Gif 
(2c 1 Cir. 1970), affgtf, 402 2.9. 991 (1971) or roving 
expenses in Rhode Island ( Rho de Island Fair gc lfa.ro Richts 
Org . v. D epartr^nt of So cial and Rehabi li ta t ive Services, 

329 7. Sunp. 860 (D.R.I 1971)). 

Li significance is looked at fror the- stan^'oi f 
of fiscal impact. the lower court 's opinion is int.-rr.rll-- 
inconsistent. The low r court found that the elixir, tion 
of fire insurance needs v/as unlawful although thav r^erat;..ci 
only to ■'. 1C per recipient per rent!:. See Defendant’s 
rxhibit E (Appendix of Exhibits at i\-3P) . Shelter 
exceptions aver acred at . 2 C nor recipient wr month. fee 
Defendant's Exhibit D (.jpper.diy of Exh ibits cat A-37) . 

In su: aarv. appellant argiKR that the dal :tion o' 
w>:cv.ptions was unlawful whether or not such ...negations 
were significant. If the significance of exceptions is 
ro l./vant the exceptions v;erc significant under ar.v t.-st 
usee. 


b. Regulati ons Fror u.lg atwd and Lnf.orccd fcv 
Defendant betting : arira. on A. PC rhvlt..r .Allowances which 
arg Lwss Favorabl.g to _R^ cigi ' ntr in Chittenden Conn tv than 
the Lest_of the Stat. ; of Vor rcnt Violate the Social Security 
bet and 7 emulations Eronvlga.t.d Thereunder. 

Titie IV of the Social S .-clarity Act reouirws that 
State A1.7C plans be in effect in all subdivisions of the 
State and be administered or supervised by a. single state 
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p Cl pc'”. The legislative history r/ the i-.ct clearly shows 
that the purpose of those rccvir.r.r.ts was to eliminate the 
variations in standards that v:*isfc d ir counties or muni¬ 
cipalities within a state prior to the adoption of the 

Social Security hct. See r -odd i c v .__ yj 'an, 4 -■'* ^ 

(2d Cir. 1970), affhd, 402 TI.S. 991 (1071). Vith this 
Congressional purpose in nine’, the t.mitec States De • r>- - - h 
of healthEducation and Welfare has enactec certain 


rcrulntions strictly limiting the ability of 
ir peso different At FC payment levels j.n eif.^ 
a. state. These regulations reguire a state 


a state to 
.rent parts of 
plan for d'. rr 


(1) Provide that the determination of noci" 
and a.n.ount of assistance for all applicants 
and. recipients will b made on ar. objecti’ _ 
and ecuitable b^sis ... . 

(2) (i) .. . Specify a. state-wide standard, 
expressed in money amounts, to be usc?< 1 

in €. terrininc (a) the r d o f applicants 
and. recipients and (b) the. amount o 
assistance pa.v 1 _nt 


(iii) Provide that th. standard will 
be uniformly aoplied tiiroughout the 
State. 


45 c.F.H. f 233.20(a)(1), (2)(iii). 

:.E r has interpreted this regulation as allowing 

regional standards but with limits- 

It is strongly recorx'cndel that, if at all 
feasible, identical cost standards also be 
used, state-wide. .Any ua r i a t i on_ in_ cost 
standard.s_b^_areas within a state rust ir 
justified by facts. (: r.phasis supplier) . 
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-•~- T Simpli fied Hothods for Determining ”eot s 7. [l r ' r f<) 


- ll0rs V7as r. similar stat. .r; ir. ah*. nov* r-n-.rc •c.oc". randhook 


of Public Assistance^jfrini.gfcrr.tior. “r.rt I'." - 3120 


r..onuy amount may vary v/itn r i ^ ” a r.co in cost oc j -i ct‘i' r i*r 
determined to o::ict with the t-tc. 

In Doddie v. Tynan, '13'’ :3.2c 1 1207 (2c 1 Cir. r:’/r.) 

402 U.r. 901 (1971), this court determined th : 
validity of the above regulations ns applied to how v o- 
basic need schedules, Yhc i!ow York I'Snr. basic need 
schedules sot lessor need and n-’-T^rt levels for restate 


'iv - 


- w York then for bev York. Cit” slthourd all e.vr.i ] able 


evic.oncvj showed the needs of restate r .sib. r.t" v.-rn i- rticc 
to tno neocc cf Yor! City r, si' -nts. 1 ho court ^ov.r.d th 
::ih regulations valid, and or tk-t basis, struck down t 
hew Yor); schedules. C’’ .• court ctr.tec 5 


1 w York cannot receive federal funds i' it 
continues its yster of intrastate 
differentials unless it can justifv sv.ci 
c if ferentials by a. showing that thev are 


r -f. r.nces ir cost. 


based cn actual d.i 

'3d F.2d at 1711. See also Yothstein v 
32C (E.D.L.Y. 1970). 

Vermont, unlike how YorJ; . has established "i” foment 
jj -'-Iter mamima for Chitton'h.-n County th^r. for the r..st o r 
t j ■ ta.te of Vermont hecaur . Cuittnndon Countv costs c.r ~ 
hic-her. however, in doing so - Plaintiffs a.ll. c;c. defendant 
has failed, to raise the Chittenden Countv sk.-ltor rami-- 
suffici.iHy to r-v t the cost difforonce that in fact 


- 2 .':- 



existed in 19<'7 (when wore. established) and exists 

10 / 

today. 

Appellants siibrit that th_ failure to fully take 
into account cost differentials in scttinc c;eo<-rr nhicallv 
disparate shelter maxima does violet., th.. statowider.esr: 
reouircir .nt as interpreted by Poddie. l oth oc 'i ar.d 
the applicable H T T ~ rcculations r^cuire that intrastate 
differentials based on actual •’"•if for ^nces in cost, 
objectively deturrined to exist. Vermont's di'f .r rti~l 
on shelter maxima is not based or cost, objectively 
determined. 

The lover court , while recognizing that Vermont's 
policies violated the litoral wordin'! of Pod die and HU*. 
requirements r. vortheless hold them valid, for two 
reasons. ^irst, the court not .d that there is no r^quirere 
on th State* to r c.L intrastar , cost dif fer^ntia Is with 
intrastate differentials in need or payment standards. 
Second, the Court held that states have discretion in 
s ttinc wclfa.ro levels and should be able to ameliorate 


in/ This issue was decided bv Judco Oakes b'lc" on snrrv.rv 
3 ud.nr.ent and, thus, th --re liar. not. been full 'actr.-'l d...v> lep 
rent. °la.inti c f submitt. d with h r motion 'or s;:rr , ‘ > r ,r 


judgment va.rious surveys obtain., h in discovery which shoved 
a shelter cost different! 1 w. 11 in exr. ss of thr 3.15 (nn- 
.'a.v 1970) and $1G differential (after ! .av 1. 1970) sot 
i:i 7.T.FC reoulations. Coi pare Plaintiff’s Exhibit .:os. , 


("ppendix of Exhibits at A-22 , 


.xhibit 1 o. 


A-.'/) with Plainti' 

(f ppendix of Exhibits at A-21) . tefondant 
submitted an affidavit to show that the differential was 
cost justified. Coe Appendix at A-32. Judge Oaki s relief 
on the affidavits to show that both 7 prvllant and Appo 1 lee 
admitted there was some cost diff .rontial. Gee Appendix 
at A-Q. i’e found irrelevant the amount of the actual 
cost differential. 
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a cost disparity without eliminating it vlur^ funds 
arc limited. 

lor two reasons, appellants submit th-t the lower 
court's reasoning should b rejected. First, the stat_ is 
never placed in the situation of having inadeounto resources 
to maintain fully cost-justified shelter differentials. 
Father than keening the State shelter maxima the sere and 
raising the Chittenden County maxima, th«. St at; coaid 
combine a raising of the Chittenden County standard with 
a loworinc^of the State standard, to keep overall p->yu-rts 
the same. There could be no question that maxima that 

give all recipients in the State an equal chance to receive 
eully their shelter costs are more fair than m.r.ri, a that 
put Chittenden County residents at a disadvantage 

“ s 000 ™’ i ^ore significant reason , is that enabling 
the State to meet a cost differential only parti-]ly is in 
conflict with the intent of £ <02 (a) (23) . Payment maxima 
have the effect of obscuring the needs of recipients. Se 

-XTPJ1’ 307 U.S. 307, (19-3) (average systems ‘ more 
accurately reflect the real measure of public assistance 
being given ) • Alvarado. v._ Schmidt, 3] 7 f. Sunp, 1027 ( r .d. 

' :is * 1970) ‘ This - ffcct ^ heightened in Vcnont because 

the Department of Social reIfare puts forth the «h, i t -, r 

* 

r 


n ° c r ,ul( ' hav« clearly adopted this annroach 

: ft°r'"th~t Y d-r r h' Whl * n " :C2(a)(23 ) became effective, 
i.rucr trie t: or.tc# >v 'r r /n o(-*\ 

^ ' v wr ' (a) (23) v/oula prevont 

low.rmc of a maximum. This penal tv ( th . inability to 
lov.er . maximum) is one imposed by the congressional 
incentive to abandon maxima and not by the statewideness 
requirement. *^ n< - ss 
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maxima as the Vermont sb :-3t .-r nno'"' stanoard. S. '-manscript. 
up. 47 -P. Yet, the shelter - ira ir. Chittend :n County do 
not. at least ir relation to th . r a.irder of the rtato, 
accurately reflect need. In of 7. ct., th. def nda.nc re -to 
only part of the cost < iffv.ront.ial but states to tj . 
public th.-t he has wholly eliminated the diff r T.ti'l. 

In Rosado, the Supreme Court described on. purees 
of 5 402 (a) (23) 

[ T ] o requir- States to face up raalistica.l!” 
to the m.aqni cure of the public assist'nc 
requirement a.nd lay bare the extent tc v ich 
their proqra.rs fall short of fulfillin' 
actual need . . . 

3f7 U.S. at 412-13. Thin Court recocnizcd the int, rr - 
lationship of the lodCie principle and C '(J2 (a)(23). Lee 
Rosado v.rvran, 437 r, .2d f. If (2d Cir. 1070), aff’d, 402 b.i . 
903 (1071) . I or .over, ih.Y has .•nacted a special regulation 

relating statev/idoness to nr.y.ir a • 

a) 7 State plan . . . rust .... 


( 3 ) (viii) s revise that pn.yv. ont 
v/ill fco basv d. or. tlu deter 1 ',i nation 
of the amount of assistance needed 
and. that, if full individual payments 
are precluded J y rarirr.r s or 
insufficient funds, adjustments 
v;ill be i ace by methods applied 
uniformly statewide 

45 u.F.R. f 233.20 (a) (3) (viii) . Ilnintiffs su!.-: it that the 
insufficient differentials present in Vermont : s h. TJ 
rrocram are not consistent with this roculation - Vermont's 
shelter payments in Cliittenden County ar, not based upon 
need and the ostensible claim- ct *-outiwr shelter ne.d in 
Chittend.-n County wholly undermines th. ■ principles c f r. osado 


ms 
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C. Conclusions 


For ti e reasons stator’ in Part 3 abov., Appellants 
urge this court to rovers^ the lower court’s order of 
October 1C, 1072 grantin'- Defendant's notion for surrary 
jud.gr.ent on the intrastate shelter differentia 1 issue a.nf 


rerand ^or trial. For the reasons stated, in Part A above. 
Appellants urge this Court to reverse the lov.'^r court's 
orcer of i'ey i . 107C granting judgment for Defendant on 
the shelter exception issue and remand v.’ith instructions 
that the District Court order Defendant to restore shelter 
exceptions to the Ver: ont A..' r ’C shelter policies. 


Date 


February 20. 1075 


Respectfully svbr.it tod , 


jo: • 
Ver: 
150 

r.o 


<3 A m e ' 

J.A bori.i u xi±"T“ 
nt Legal Aid Inc. 
Lorry Street 
Aox 5G2 


Purlington.. Ver: ont 05Cf. 1 


Counsel for Plr.irtiff- 
Appe Harts 
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APPENDIX A 


DHEW, State Letter (Oct. 17, 1969) 



NCE PAYMENTS 
INISTRATION 


DEPARTMENT OF HEALTH. EDUCATION. AND WELFARE 
SOCIAL AND REHABILITATION SERVICE 
WASHINGTON. D C 20201 


SR5-APA-PS 
October 17, 1969 


TO STATE AGENCIES ADMINISTERING APPROVED PUBLIC ASSISTANCE PLANS 


Subject: Updating State's Standard of /ssistance in AFDC--]nterprf tation 
of Social Security Act Section U02(a)(23) and L5 CPR 231.20(a) 
(2)(ii) -- See SRS Prog-.am Regulation 20-7, dated 1/29/69 

A number o; questions have been raised by States regarding interpretation 
of regulations on updating AFDC standards. (See SRS Prograr Regulation 
20-7, dated I/29/69). The following has beer, prepared to help State 
agencies in meeting these important requirements. 


Social Security Act Section A02(;.)(23) 


Provide that by July 1, 1969, the amounts used by the State to det<- rmine 
the needs of individuals will have been adjusted to reflect fully c) inges 
in living costs since such amounts were established, and any mximun 
that the State imposes on the amount of aid paid to families will hove 
been proportionately adju-ted." 


'*5 CFR e 233 . 20 (a)( 2 )(ii) 

"In the AFDC plan, provide that 17 July 1, 1969, the Statds standard of 
assistance for the AFDC p; .gram will have been adjusttd to reflect 1 illy 
chang<s in living costs since such standards were established, and ::v 
maxim, ms that the State imposes on the amount of aid paid to familjc • 
will ovc been proportionately adjusted. In such adjustment a conso i- 
dotio. of the standard (i.e., combining of items) may not result in « 
icduro ion in the content of the standard. In the event the State is 
not alle to meet need in full under the adjusted standard, the State 
may make ratable reductions in accordance with paragraph (a)(3)(viii 
of this section, nevertheless, if a State maintains a system of doll or 
jnnxunums, these maxiraums must be proportionately adjusted in relation 
to the updated standards." 


Interpretation 


1. July 1, 1969 

'By July 1, 196"," means the required updating will have been 
completed and a;1 AFDC assistance payments will have been recompu ed 
in accordance with revised amounts, and, if applicable, adjusted 
maximums and ratable reductions. 


2 . Amounts 


a. "Amounts" means the money amounts or standards of assistance 

as defined and determined by the State for all goods and services 
(basic and special circumstance requirements) included within 
the State's regulations or other policy issuance arid which are 
used as the criteria to establish need and the amount of the 
assistance payment. 

b. The standards of assistance may be one ail inclusive amount 
for the items included in the standard; it ray be an amount 
for each group of items, cr it may be individual amounts for 
each item. 

c. Some States have consolidated their standard of assistance 
(i.e., have combined items) to simplify the determinate on of 
need. The updated revised or consolid. ted standard should be 

• compatible in content and cost with the previous standards. 

As a minimum, the noretary amount of t ic consolidated standard 
must equal the total updated value of .he former basic 
requirements. 

3. "Reflect fully changes in living costs since such amounts 'ere 
established' means that the State agency must identify when the 
amounts to determine need were last priced. A cost study of the 
AFDC amounts should have been completed between January 2 , 1963 , 
and July 1 , 1969, and the changes in living costs from the date 
the amounts were last priced shmid have been determined. 

4 . Acceptable cost rtudy methods 

Method A *> 


In those situatic is where the State plans provide for spec '.fied 
periodic cost rev Lews of the AFDC assistance standard of living 
on a continuing cisis, such programmed cost studies conducted 
during above time period are satisfactory. 

Method B 


a. Using the U. S. Department of Labor, Bureau of labor Sinti^tics, 
Consumer Price Index, for the appropriate region dcteriHiie the 
current index price for the applicable items of living 

b. calculate percentage change for the Hens in the index from 
the date the standard was last establisned to the present date; 

c. apply the percentage change to each of the items or groups of 
items and determine dollar change; 

d. total the dollar cost of standard as reviewed; 

e. compare with existing standard to determine change. 


Mr Ihod C 


'll ^ State may conduct a statewide cost study of the items of living 
ii eluded in the amounts to determine need. Results of such studies 
ore used as basis for determining amount of dollar costs for the 
items in AFDC assistance standards. 

Met hod D 


S'nte may contract for another agency .o conduct statewide cost studies 
of items of living included in the AFD: standard of living and deter¬ 
mine changes in cost of items in AFDC assistance standard. 

M • th od E 


hi ate?, may choose to revise content of existing st;indard of living and 
conduct cost studies of revised standards. U.3. Department of labor 
Bureau of Labor Static rics Bulletin Ho. 1570- p, may be used as a 
lefnrcnce to re-establish a low-income level of living based on 1967 costs. 
A review of the content of items of living in the U.S. Department of 
labor budget for the lower living standard for a U -person*urban family 
is suggested; the State selects the items of living consonant with 
conditions practicable in such State for a public assistance standard 
o ..lving. Such standard must then be updated from Spring I967 (date 
of U. S. Department of Labor, Bureau of Labor Statistics.. 3 Levels of 
lAvmg otandards) costs to current costs. Cost estimates for the 39 
u> on areas, described in the aforementioned nrublication, are available 
by writing to the appropriate Regional Offices of the Bureau of labor 
Statistic 5 . Agency may wish to use U. 3. Department of Labor, Bureau 
d labor Statistics Bulletin No. 1570-2 Revised Equivalence Scale for 
estimating costs of families by site, age, etc. 

Method F 


For States who wished to revise existing public as.nistan ;e standards 
but for whom the 3ureau of Labor Statistics Urban Family of Four is 
not representative of the State's rural population as defined by the 
uroau of the Census, a study of the U. S. Department of Labor and 
l • Department of Agriculture Consumption Study Data of i960 and 
19'>1 are suggested reference. 


After selecting the recognizable items from such compiled data, costs 
for such items would need to be updated to current amounts to be used 
to determine need in AFDC. 
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Method G 


rhe above suggested methods of updating standards does not preclude 
the acceptability of a different method which is identifiable, eq"itabie, 
and objective. 

5. Will Have Deen Adjusted 

a. "Will have been adjusted" moans the amounts used by the State 
agency to determine need will have been corrected to reflect the 
changes in costs of living, since the amounts wore last established. 
This adjustment in assistance standards must be made, even though 
other provisions regarding payment may offset it. 

b. Adjusted amounts and costs study must bear a reasonable time 
relationship between cost study and the application into agency 
regulations. A cost study in early i 960 , which was reflected in 
the agency's standard effective July 1, 1963, meets the require¬ 
ments of the Act. However, if the agency did not adjust its 
standards until July 1, 1969 , the cost study in early 1963 would 
not be acceptable; a more current study is needed. 

c. In some instances, State agencies, during the period si.nce standard 
was last established and July 1, 1969, have increased the money 
amounts (standards of living) from time to time, as a result of 
moneys becoming available from State or Federal legislation. These 
additional moneys, added to the standard of living, at irregular 
intervals should be calculated as an offset against the total 
change in living costs between date stan-iard was last established 
and the date of updating. 

6. "Any Maximums That the State Imposes on the /mount of Aid ''aid to 
Families Will Have Been Proportion:.teiy Adjusted." 

This applies to dollar maximums. State maximums established for items 
of living (such as shelter costs) or overall- for grants or payments, 
must be corrected to show the change in living costs since such 
maximums were established to the appropriate period between 
January 2, 1963, and July 1, 1969 , as selec ',cd by the State agency. 

7- The State agency may make a ratable reduction. It is recommended 
that the State agency implement only one ratable reduction. 

8. All AFDC assistance payments must be recomputed in accordance 
with the adjusted standards, and adjusted nuxirrm and/or ratable 
reductions, when applicable. Implemented ratable reduction and 
adjusted maximums must be uniform statewide and objective. 


9 . States must maintain their adjusted sLands. \ls after July 1, 1969 . 

subject to the option of making further adjustments to reflect ciiangea 
in living costs. 


Sincerely, 




I>1 TIIE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


THERESE ROBERGE, 

On behalf of herself, 
her minor children and 
all persons similarly 
situated, 

Plaintiff-Appellants 
vs. 

PAUL PHILBROOK, 
Commissioner of 
Social Welfare, 

Defendant-Appellee 


DOCKET NO. 74-2167 
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CERTIFICATE OF SERVICE 


NOW CONTES John A. Dooley, III, Esauire and Vermont 
Legal Aid, Inc. r counsel for plaintiff-appellants, and 
certifies that two copies of BRIEF OF PLAINTIFF-APPELLANTS, 
one copy of JOINT APPENDIX OF EXHIBITS, and one copy of 
JOINT APPENDIX, Irere sent by first class mail, postage 
prepaid, to David L. Kalib, Esquire, Assistant Attorney 
General, counsel for defendant-appellee, at his last 
known office address, the Vermont Department of Social 
Welfare, Montpelier, Vermont 05602, this 20th day of 
February, 1975. 
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JOHN Pf. DOOLrY, III 
Vermont Legal Aid,Inc. 
F.O. Sox 562 
Eurlirtgton, Vermont 

Counsel for plaintiff- 
appellants 
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